INSOLVENCY ANB BANKRUPTCY CODE 2016

Debtrecoveryis off toaslow start

INDIA'S SLIP IS SHOWING

Recovery after insolvency/winding up

SAYAN GHOSAL

Even after six months of the:

Inselvency and Bankmptcv
Code 2016 receiving assent of
the President, India’s debt
recovery and restructuring
framework is still a work in
progress, /
Stakeholders feel that
issues regarding inadequate
insolvency infrastructure,
small pool of domain experts,
inter-ereditor conflicts and
lack of clarity over jurisdic-
.tional issues are proving to be
the wealk links when it comes
to the implementation of the
code. India's problem of bad
debts and their realisation
through an effective insolven-
cy framework has leng been a
" blemish in the ease of doing
business rankings, The paltry
25.7 per cent rate of recovery
of stressed assets and a high-
Iy protracted resolution time
of around 52 months (4.3
years) is representative of the
long haul ahead.

- The introduction of the
much-awaited code in 2016
was envisaged to be the game-
changer. If implemented prop-
erly, the code has the potential
Lo release around 225,000 crore
currently locked in non-per-

forming assets in the next five
years, according to an October
2016 report by Crisil and
Assocham.

The actual realisation of the
scheme though, has been
fraught with complications at

its nascent stage. The limited
number of adjudicatory auth-
orities (National Company Law

Tribunals and Debt Recovery
Tribunals) and burden of pen-
ding cases in these institutions
already threaten the eventual
efficacy of the code, According
Lo Ashwin Bishnoi, partner,
Khaitan & Co, the most press-
ing practical issue is whether
the NCLTs can cope with the
deluge of cases and responsi-
bilities that will befall them.

The recent transfer of pend-
ing bankruptcy cases to the
NCLTs and the lack of clarity

on how to deal with them is

expected to cause added
strain. The threshold of %1 lakh
to initlate action under the
code Is considered to be low by

experts, increasing caseloads

even further. Even the DRTS
will have a tough time int cop-
ing with the additional respon-
sibility of dealing with insol-
vencies and liguidations, apart
from adjudicating on regular
banking matters,
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“The segregated system of
approaching the NCLTs for
corporate insolvencies and

‘DRTs for insolvencies of indi-

viduals and partnership firms
could have been avoided. A
comprehensive forum for all
bankruptey-related proceed-
ings and the simultaneous
introduction of all the provi-
sions of the code would have
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simplified the system and pro-
vided greater certainty," says
Prem Rajani, managing part-
ner, Rajani Associates.

. There also exists the
potential for overlap of juris-
diction between the high
courts and the NCLTs on
issues related to liquidation
and winding up of companies

till these matters are solely

bestowed upon the tribunals
through relevant notifications
to the Companies Act, 2013,

According to  Satvajit
Gupta, principal, Advaita
Legal, the NCLTS in their pres-
ent form are still broadly

' equivalent to the erstwhile
Company Law Boards and the

DRTs are also more difficultto
access as compared to district
courts under the earlier insol-
vency laws, The partial imple-
mentation of the insolvency
process and liguidation regu-
lations adds to the confusion
surrounding the implementa-
tion of the code. As of now,
only the regulations for cor-
porate persons have been
introduced and the framework
for companies and partner-
ships are still in the works.
Eveén registrations of insol-
vency professionals (IPs) are
limited and appointments by
adjudicating  authorities
require the approval of the
Insolvency and Bankruptey
Board of India ([BBI) at each
stage, leading to a highly time-
intensive procedure.

The proper regulation of
these intermediaries and time-
liness in the activities of the
IBBI are crucial for the effective

functioning of the new frame-
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work. Given the multifarious
responsibilities  entrusted
upon these entities, rhere is
need for further clarity on their
roles, says Gupta,

The code also puts both
secured and unsecured credi-
tors in the same basket. it
requires 75 per cent of these -
parties to agree upon an effec- -
tive revival plan within the !
stipulated time period (270 |
days, including the extension ' '
period). Experts riote that :
these inter-creditor conflicts ¢
could threaten automatic lig- «
uidation of the debtor entity. :

In addition to these, the |
dearth of requisite domain |

knowledge and general lack of !

awareness about the code !
slows down the inselvency |
process under the new regime |
further, say experts. Most feel |
that it may take years to reallse !
the code in its entirety. .

“The government needs to
take pro-active steps to devel- |
op the necessary skills amidst |
judges, lawyers, insolvency !
professionals, creditors and |
corporates through practical : ;
and concerted initiatives to
make the framework success- |
ful,” says Ramesh Vaidyan-'
athan, managing partncr.
Advaya Legat.
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